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l"lASSACHU5E'l'TS DEPARTMENT OF ENVIRONI1ENTAL QUALITY ENGINEERING 

~-~~-----~~~-~-----) 

IN ?HE MATTER OF: ) DOCKET NO. 
) 


Aerovox, Inc. ) CONSENT AGREEMENT 

New Bedford, Mas5achusetts ) AND ORDER 


--------------------~~----------) 
PREAMBLE 

The following CONSENT ORDER is being issued pursuant to the 


author"ity vested. in the Department of Env1rorunental Quality 


Engineering (bEQE) by G. L. c. 21, §§26-53 (the Clean Wate~s 


A~t) and c. 210' (the Hazar~ous Waste Management Act). 


DEQE is basing this Order on an inspection conducted by Versar, 


Inc., an author~zed repre~entative of the Environmental Protection 


Agency (EPA) and DEQE on June 18, 1981 of a factory owned and 


operated by Aerovox, Inc.~ in New Bedford, Massachusetts. "In the 


course of ~ts inspection, Versar took samples from the s011 in 


a yard area outside the factory on Aerovox property. Versar 


subsequentlY reported the results of its anaylsis of the soil 


samples which indicate the presence of PCBs in the soil of the
3 

yard. 

Aerovox has agreed to consent to this Order and to implement 


its terms, with the understanding that by so doing) Aerovox does 


not waive> for the purposes' of any other pr"oceeding brought by 


DEQE or any other person, any defenses which it might have raised 


to this Order' or which it might raise 1n any other proceeding. 


Neither Aerovox' consent to this O~der~ nor anythin~ in this 


document shall constitute an admission by Aerovox with respect 


to any factual. 0);" legal tttatter except for the following: 

Document prC)duced to A VX in 

. response to July 31, 2006 inquiry 
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1. Aerovox admits that it is a Massachusetts co~poration 

organized in October~ 1978, which owns property located at 

760 Bellevi~le Avenue, New Bedford j Massachusetts, and operates 

a factory thereon; and 

2 •. For the purposes of this Order only, Aerovox admits that 

DEQE has jurisdiction to .:issue the Order un<;ier G. L. c. 21, ,'. 

and c. . 21CL '. ,.~ '.' :" ~.~ , 
•• r ... -.1.1· 

Aer6vox specifically denies that there is an·violation· ., 
of· the· Clepn. W~:t::ers AC:i:.and the :Hazardous Waste .Man·agement 

Act arising from ~ PCBs ·on Aei'ovdx p:t"opel"ty _ ·This 

Consen~ Order shall be "issued without trial or final adjudication 

on the issue of endangerment or ahy other issue of fact or 

law, and Aerovox retains ~ts right to contest allegations 

concerning endangerments in any other p~oceedihg brought by 

DEQE or any otherlperson. 

It is further agreed between DEQE and Aerov.ox that implementation 

of all the measures called for in this Order~ including implementation 

of an app~oved course of remedial action, shall constitute a full -
'----- P"iBI

and fi~al disposition of this proceeding and any proceeding which 

could have been based on the June 18~ 1981~ inspection. However~ 

~~--------------------------~----~-----------~ 
as provided ~n the Order, in the event ot £inal disapproval of 

the recommended course of ~emedial action, -PEQE retains the right 

to seek or require further action under relev~nt provisions of 

law~ and Aerovox retains the right to raise any and all deferise5~, 

including the right to deny the jurisdiction admitted fo~ the 

purposes of this O~der, in any proceedings or actions brought 

by DEQE or any other persons. 

http:Aerov.ox
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This Order shall apply only tO,that portion of Aerovox' 


property lying to the west of the seawall separating the 


factory grounds from the waters of the Acushnet River estuary 


'(see Appendix A). Aerovox does not concede any ob11tations~ 


waive any defenses) or make any admissions with respect to the 


. Acushnet River ~ New Bedford Harbor) or the conduct of the' prt'or 


owners o~ the Aerovox property. ,DEQE retains all rights to 


seek or ~equire appropriate action in such locations) pursuant 


to. DEQE's authority under any relevant provision of law. 


DEQE also retains a.ll rights against'third parties which may 


arise out of the facts on which this Order is based. 


Aerovox and DEQE shall use their best efforts in good faith to 

coordinate the·actions required to be taken under this Order with 

the actions to be taken under the Order issued by EPA to Aer6vox. 

Should any conflibt arise between EPA and DEQE regarding the 

approval of actions under this Order and the agreement and 

Order entered into between EPA and Aerovox~ then the EPA 

determination r~garding such approval shall prevail. 

DEQE and Aerovox shall make all reasonable efforts to 


coord~nate all actions taken under this Order with other 


government agencies. Such coordination shall include provi

sions of, notice and duplicate samples, upon request. 


ORDER 


Based on the roregoing~ IT·rs HEREBY ORDERED: 


I. General Cond1t~ons 

1. Designation of Coordinators 


..xLi thin thirt.&...-(jO) .-9ay'~ of~.'W-ce of' this Order; Aerovox 

......... 114. * .... 


5hall designate a coordinator, who shall be responsible for 
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administration of studies called for by this Order 7 and 

shall submit the coordinator's name to DEQE. DEQE shall,at 
- J 

Jlt~espons~Aili~ifl_~and 'receipt of all written matter r~quireq 

by this Order. 

2. Prior Approval; Emergency Action 

Aerovox shall refrain from taking any action to abate .the 

pollution which is the subject matter of this Order unless 

such action has been approved by DEQE~ prov1ded~ however~ 

first, that abatement efforts begun before the 1~suance of 

this Order may continue pending review and approval by DEQE~ 

and second~ that Aerovox may, if necessary~ take reasonable 

measures to contaln PCB materials if sudden or unexpected 

events have made prior consultation infeasible) under which 

Circumstances Aerpvox shall notify and consult with DEQE'as 

soon as reasonably possible. 

3. Independent Consultants 

All proposals) studies) and reports requ~red by this Order to be 

submitted by Aerovox shall be prepared by an independent 

consultant or consultants~ retained by Aerovox for the purpose 

of' this Order. 

4. Advance Notice and Split Samples 

Aeroyox sh.2-lt. l?xl:'9!.t~ ...r~ot t.ciU2-E~~.2~~~~~~!'..~:.ling~ 

or sam.E.l~....be,..~o.,r}.<;1uOjci~"'~~~J?~<I:'l.2-~~ 

rive (5) wOfkinL~~Y! ~~_~~.~:~~~~ 

drilling, or sampling) and Aerovox shall provide to DEQE 
1M .-sr. .,.,p _r;zIIIt.4 

".11 ...... .. ,...... .-..-, ....... -, 
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upon prior request and to the extent fe2sible~ a split of any 

sample taken pursuant to this Order. Aerovox and DEQE and 

their respective consultants shall cooperate. with each other" 

and each will provide to the other on r~quest any relev~nt' 

~nror~at1on (except fo~ 1nforma~1on exempt from disclosure) 

in its, possession regarding the actions called for by this 

Order. 

II. Sampling and Analysis 

Upon issuance of this Order, Ae~6\rox shall implement' t'h~ 

approved sampling and analysis progr~attached ,to this Order 

as .A};!p,endix ·A. ,: Ae,rovox 'shallcomplete .th~ sampJ:i~g a!ld ,.~ 

analysis program within ninety (90) days of receipt of the 

Order~ according to the schedule included. At any time in 

the course of implementation~ Aerovox O~ its consultants may 

conrer with DEQE doncerning the progr~~. At the conclusion 

of program, Aerovox shall submit the results in writing to 

DEQE. 

III. Evaluation of Alternative Respo,:tses 

1. Within ninety (90) days after submission of the results 

of the sampl~ng and analysis prog~arn> Aerovox shall submit 

to DEQE an evaluat10n of alternative responses which shall be 

based on the results of the sampling and analysis program. 

The evaluation shall assess the relative costs and benefits 

or alternat~ve courses of remedial action, including, but 
..... 

not limited to, paving of the contaminated area~ excavation 

and removal of contaminated material~ and no act1on. 

i • 
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The 	evaluation shall include; 

~. 	 an engineering analysis or each remedial course of 
action, evaluated; 

11. 	 estimated costs and schedules for completion for 
each remedial cou~se of action evaluated; 

i1i. 	 post-cleanup monitoring and ~aintenance mea~ures 
for each course of action evalu~ted; 

iv. 	 measures for provision of recorded not~ce to 
subsequent owners' and operato~s of Aerovox· property 
and facilities of any measures taken for long 
ierm containment of PCBs on the p~operty; and any 
related maintenance or monitoring required to 
assure continued implementation of such measures. 

2. 	 R~commende~ 
'. 

The evaluation shall include a recommendation from among the 

alternat1ve courses of ac'tion evaluat:ed. 

3. o~ortunity to Gonre~ Delays in Completion 

At any time prior to approval of the evaluation, Aerovo~ and 

its consultants mfY confer with DEQE re$pect~ng the evaluationM 

Aerovox shall inform DEQE concern1iig any delays in compl'etion 

of the stu.dy and infoT'rn DEQE of';the ,~2u·se·s··.or -:Su"Chde).a·ys'. 

IV. 	 Approval and implementation of Recommended Course or 
Act~on 

If DEQE approves the course o~ action recommended in the 

evaluation, it shall so notify Aerovox in writing. Aerovox 

shall the~eupon implement the recommended COUT'se or action 
'. 

w,ith.in the approved schedule. 

1. 	 Opportunity to danCer,; Modificatiori 
' .. 

At any t~me in the course of implementation Ae~ovox or its 

consultants may confer with DEQE concerning the program . 

.. 

Till "").-1101:]0 '11'1"1 POr.~ 	 1'" 

http:w,ith.in
http:2u�se�s��.or
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Aerovox may request DEQ! approval of a modification, based on 

new information or changed c1rcumst2Dces of the measures and 

procedures prev10usly approved. Such a request shall be 

implemented upon ~ts approval; DEQE snall ~rovide approval or 

d1sapprova~ of requested modifications in writing for 

substantive mod~f1cations. 

2. Progr~$ Reports 

While carrying out the approved course of action, Aerovox 

shall notify PEQE of any failure to meet any date in the 

approved ~chedule, and of any other significant delays. In 

the event that the approved COUrse of action takes longe~ 

than six months to complete, Aerovox shall report on its 

progress at the end of six mcnths, and quarterly thereafter. 

The report shall include a statement of the causes or such 
I 

delays, the date by wh1ch the delayed elements of the study 

will be completed, and the effect on Aerovdx' ability to meet 

, the remaining schedule for completion. 

3. Procedure in the Event of Disapproval 

In the event that DEQE does not approve the recommended course 

of act1on~ or pa:t thereor~ as submitted by Aerovox~ the 

d:1.sapproval shall be 1n wr1 ting~ shall sta,t..e reaso'ns for the 

d1sapproval~ and may 1nclude requests for amendments or 

rev1sions. 
..'"', 

Within thirty (30) days after receipt of any not~ce of 

d1:,iapproval, Aerovox ,shall subm~t a revised recommendation 

• 
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issued bY:~c.-f<; ~ 
Reg1ona+ ,Env1ronmentaiEnginee~
For the Commissioner 

~e;£2k,",
Director of Wat~Pollution 
Control 

Dat e : I v ;n~' 9, i 7~ l. 
Assented to: 

, ..., 

'. 

.. 

. . 
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